
VILLAGE OF WINDSOR 
RESOLUTION 2018-94 

APPROVAL OF AN ESCROW AGREEMENT 
FOR WINDSOR CROSSING — PHASE 2A 

WHEREAS, Windsor Crossing, LLC (“Developer”) is developing certain real estate in‘ 

the Village known as Windsor Crossing Single Family Replat (the f‘Development”); and 

WHEREAS, the Developer and the Village entered into a Development Agreement dated 
effective as of September 7, 2016 (the “Development Agreement”), which sets forth, among other 
things, certain requirements of the Developer relating to various public improvements in the 
Development; and

’ 

WHEREAS, the Developer previously completed the public improvements for Phase 1 

of the Development, consisting of twenty-five (25) single-family, residential loté; and 

WHEREAS, the Developer intends to commence construction of the public 
improvements for Phase 2A of the Development, consisting of fiVe (5) single-family, residential 
lots; and 

WHEREAS, the Developer’s lender has extended or agreed to extend certain financing 
to the Developer for the purpose of, among other things, funding the cost of the public 
improvements required for Phase 2A of the Development (the “Loan”); and 

WHEREAS, Section 10 of the Development Agreement provides that, prior to 
performing any work onthe Development, the Developer will furnish to the Village financial 
surety in the form of an irrevocable letter of credit to secure the Developer’s performance under 
the Development Agreement; and 

WHEREAS, the Developer has requested the ability to deposit certain of the Loan 
proceeds as security for the Developer’s performance under the Development Agreement relative 
to the public improvemerits for Phase 2A of the Development, in lieu of furnishing the letter of 
credit required by the Development Agreement; and 

WHEREAS, the Village Attorney, Dev'eloper, Developer’s lender, and the escrow agent 
have negotiated the attached escrow agreement setting forth the manner in which the above- 

referenced Loan proceeds would be deposited in escrow, held therein and released, in lieu of a 

letter of credit.
‘ 

NOW, THEREFORE, BE IT RESOLVED by the Village Board of the Village of 
WindsOr as follows: 

A. The attached escrow agreement is hereby approved as acceptable security, under section 
10 of the Development Agreement in lieu of a letter of credit, for the Developer’s



performance of its obligations under the Development Agreement to complete the 
infrastructure improvements required for Phase 2A of the Development. The Village 
President and staff are authorized to execute same on behalf of the Village. 

B. All other provisions of the Development Agreement, except as expressly amended above, 
remain as stated therein without modification. The Developer shall remain obligated to 
timely satisfy all of the conditions imposed by the Village Board to which the letter of 
credit was intended as surety, and to provide satisfactory verification of compliance to the 
Village. Any necessary or requested reviews or submissions to the Village for 
determinations of compliance shallbe made at least ten (10) business days prior to the date 

.upon which verification of compliance is required. 

The above and foregoing Resolution was duly adopted by the Village Board of the 
Village of Windsor, Dane County, Wisconsin at a meeting held on November 1, 2018 by a vote 
of b in favor and O opposed 

VILLAGE OF WINDSOR 

MM Z U bfWM/Aj’z 
RobertE. Wipperfurth, Plésidqfit 

Attested by: 

mm W 
Christine Capstran, Clerk \ 

Incorporated by Reference: 
Escrow Agreement



ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (the ”Agreement”) Is mafle and entered Into effective as of the 10‘h day of 
October, 2018 (the "Effective Date”),'by ahd among the VILLAGE OF WINDSOR, a municipal corporation 
(the ”Village"), with Its principal business office located at 4084 Mueller Road, Deforest, Wisconsin. 
WINDSOR CROSSING, LLC, a Wisconsin llmlted liability company (the ”Developel”), with Its principal 
business office located at 161 Horizon Drive, Suite 101A, Verona, Wisconsln, MCFARLAND STATE BANK 

(the “Lendefl, _wlth Its principal buslness office located at 5990 Highway 51, McFarland, Wisconsin, and 
FIRST AMERICAN TITLE INSURANCE COMPANY (the ”Escrow Agent”), with Its principal business office 
located at 10 West l eflln Street, Suite 302, Madlson, Wlsconsin. 

EEC! IALS 

WHEREAS, the Developer has received approval from the Village as set forth in Village Board Resolution 
No. 2016-44, of a development to be known as Wlndsor Crossing Single Family Replat (the "Development') 
and located In the SE M of the SE 14 and the SW 36 of the SE )4 of Section 29, T9N, R105, Village of Wlndsor, 
Dane County, Wisconsin (the "Plat”); and 

’ 

WHEREAS, the Developer and the Village entered lhto a Development Agreement dated effective as of 
September 7, 2016 (the "Development Agreement”); which sets forth, among other things, certain 
requirements relating to various public Improvements In the Development; and 

WHEREAS, the Developer previously completed the public Improvements for Phase 1 of the Development, 
consisting of twenty-five (25) single-family, residential lots; and 

WHEREAS, the Developer Intends to commence construction of the public improvements for Phase 2A of 
the Development, conslsting of five (5) single-family, residential tots; and 

WHEREAS, the Lender has extended or agreed to extend certain fln'ancing to the Developer for, the 
purpose of, among other things, funding the cost of Infrastructure Improvements required for Phase 2A 
of the Development (the ”Loan"); and 

WHEREAS, Section 10 of the Development Agreement provides that, prior to performing any work on the 
Development, the Developer will furnish to the Village with surety In the form of an lrrevocable letter of 
cred\lt to secure the Developer's performance of under the Development Agreement; and 

WHEREAS, the parties hereto have agreed that the Developer may deposit certain of the Loan proceeds 
as collateral security for the Developer's performance under the Development Agreement relative to the 
publlc Improvements for Phase 2A of the Development, In ateordance with and subject to the terms and 
conditions set forth In this Agreement, In Ileu of furnishing the letter of credit required by the 
Development Agreement. 

AQBEEMM 

NOW, THEREFORE, In consideration of the foregoing recitals, the mutual covenants‘and agreements 

contalned herein, and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties hereto agree as follows:



1. 

2| 

4| 

5. 

Imgmvemgnts. The Developer shall design, construct and Install, at the Developel’s sole cost and 
expense, the tnfrastructu re Improvements for Phase 2A of the Development (the ”Phase 2A 
Improvements”), as set forth on gum attached hereto and Incorporated herein by reference. 
The Phase 2A Improvements shall be lnstall'ed, constructed and completed In accordance with the 
requirements of the Development Agreement, pursuant to plans and specifications approved by 
the Village and pursuant to all appllcable federal, state and local laws and ordinances. 

Esccow n g. To secure the satisfactory Installation, construction and completion of the Phase 2A 
Improvements and the other obligations of the Developer under the Development Agreement 
and this Agreement with respect thereto, the Developer shall, concurrent with the execution and 
dellvety of this Agreement, deposit with the Escrow Agent the sum of One Hundred Fifteen 
Thousand and 00/100 Dollars ($115,000.00) (the ”Escrow Sum”). The Village and the Developer 
acknowledge and agree that the deposit of the Escrow Sum hereunder Is In lieu of and supplants 
the requirement In the Development Agreement for the Developer to furnish, a letter of credit for 
the Phase 2A Improvements and, subject to compliance by the Developer of the terms and 
conditions set forth In this Agreement, the Village hereby waives such Ietter of credit requirement. 
The Lender acknowledges and agrees that a portion of the Loan proceeds may be utilized by the 
Developer for deposit as the Escrow Sum hereunder. 

Escrow Accoung. Upon the Escrow Agent‘s receipt of the Escrow Sum, the, Escrow Agent agrees to 
be responslble for holding, Investing and disbursing the Escrow Sum, and the Escrow Agent agrees 
to accept such appointment and hold the Escrow Sum In ‘rust, subject, however, to the terms and 
conditions of this Agreement. The Escrow Agent shall place the Escrow Sum in an account with a - 

federally Insured bank at Interest. All Interest earned upon the Escrow Sum shall be added to and 
Included in the principal sum ofthe Escrow Sum and be the property and Income of the Developer. 
The Village or the Developer may, from time to tlme, [equest written verification of the amount 
In the escrow account from the Escrow Agent. The Escrow Agent will provide said verification 
within five (5) days after receipt of a request therefor. The escrow account may also be audited 
during the term of this Agreement at the cost and discretion of the Village. 

MW. If. at any tlme, the Escrow Sum herein provided Is reasonabty determined by the 
Village to be Insufficient to complete the Phase 2A Improvements, the Village will deliver written 
notice to the Developer of such determinatlon and Instruct the Developer to deposit wtth the 
Escrow Agent an additional sum, In an amount reasonably determined by the Village to be 
sufficient to complete the Phase 2A Improvements. The Developer will promptly deposit with the 
Escrow Agent such additional sum, but In no event later than ten (10) days after receipt of notice 
from the VlIlage. The additional sum so deposited shall be subject to the terms of this Agreement 
and this Agreement shall be deeméd amended to Include sald additional sum as part of the Escrow 

Sum hereunder. - WW. Unless otherwise agreed by the parties or extended by the 
Village, the Developer shall complete all the Phase 2A Improvements within two (2) years after 
the Effective Date of this Agreement. The Village may, In its sole dlscretlon, extend the tlmé to 
compIete all or any portion of the Phase 2A Improvements. 

Co I tlon a c e tan m e t . Upon completion of the Phase 2A Improvements, 
or any portion thereof, the Developer may submit to the Vlllage (with a copy to the Escrow Agent) 
a written request of all or a portlon of the Escrow Sum or notice of completed work (the “Escrow

2
-



7. 

Releaée Request”), which Includes an updated calculation of the reduced Escrow Sum. Within 
twenty (20) days after recelpt of the Escrow Release Request, the vulage shall conduct such 
Inspections as are customary and/or required In order to determine whether the Phase 2A 
Improvements were,completed in accordance with the requirements of the Development 
Agreement and this Agreement and, if so, shall so certify in writing to the Developer and the 
Escrow Agent and shall direct the Escrow‘Agent to release the portion of the Escrow Sum 
described In the Escrow Release Request. Approval or acceptance of any Phase 2A Improvements 
and/or release of the Escrow Sum, or any portion thereof, does not constitute a waiver by the 
Village of any rights It may have on account of any defect in or failure of thePhase 2A 
Improvements that Is discovered or which occurs after approval, certification and/or acceptance. 
Approval, certification and/or acceptance shall notconstitute acceptance of the Phase 2A 
Improvements by the Village for dedication purposes. 

Construction 1.ng Seargh. Prior to release of the Escrow Sum to the Developer, the Escrow Agent 
shall separately determine if any construction liens have been filed against the Development In 

the Office of the Register of Deeds for Dane County, Wisconsin. If an Intetvening construction llen 
ls discovered, the Escrow Agent will promptly notice each of the Village and the Developer and 
shall continue to hold the Escrow Sum pursuant to the terms and conditions of this Agreement 
until the construction lien is removed, or unless and until otherwise mutually agreed and 
Instructed by the Village and the Developer. . W- After receiving a copy of the certification from the Village that all, or a 

portion of, the Phase 2A Improvements were completed In accordance with applicable 
requirements and accepted by the Village, the Escrow Agent will promptly acquire lien waivers

, 

and disburse and release the requested portlon of the Escrow Sum (and any accrued Interest or 
earnings thereon) to the parties Identified by the Developer In the Escrow Release Request, but 
in no event later than five (5) days after receipt of the certification from the Village. 

Eveng 9f Default, The following conditions, occurrences or actions will constitute an “Event of 
Default" by the Developer under this Agreement, provlded that the Village has delivered written 
notice to the Developer of such default and the Developer has failed to cure the default within 
thirty (30) days after recelpt of notice from the Village thereof: 

a. The Developer's failure to complete all the Phase 2 Improvements In accordance with the 
requirements set forth In this Agreement wlthln the time provided herein; 

b. The Developer’s failure to provide an addltlonal Escrow Sum as required by this 
Agreement; 

c. The Developer's failure or refusal to correct the defective construction of any Phase 2A 
Improvement within any period of time designated or specified for correction; 

d. The Developer‘s Insolvency, the appointment of a receiver for the Developer orthe filing 
of a voluntary or involuntaty petltlon In bankruptcy respecting the Developer; In such 
event the Village may Immediately declare a default without prior written notlflcatlon to 
the Developer; ,



e. Notification to the Village, by any lender with a lien on the Development, of a default on 
an obligation, the vmage may Immediately declare a default without the prior notification 
to the Developer; or 

f. lnitlatlon of any foreclosure action of any lien or initiation of a mechanics llen procedurg 
against the Development In Ileu of foreclosure, the Vlllage may Immediately declare a 

default without prior notification to the Developer. 

10. Disbursemeng of Escrow Sum ggon Defaufi. If an Event of Default by the Developer shall occur 
pursuant to the terms of thls Agreement, the Village may appropriate or draw funds from the 
Escrow Sum In order to ensure the satisfactory completion of the Phase 2A Improvements by 
giving written notice to the Escrow Agent (with a copy to the Developer) specifying such Event of 
Default and instructing the Escrow Agent to release such portion of the Escrow Sum to the Village 

for the stated purpose. Upon receipt Of such notice, the Escrow Agent shall release the requested 

portion of the Escrow Sum to the Village within five days without condition, limitation, restriction 
or confirmation from Developer or Lender. To ensure the satisfactory completion of the Phase 2A 

Improvements, the Village may complete the Phase 2A Improvements Itself or It may contract 
with a third party for completion. The. Developer grants to the Village, Its successors, assigns, 

agents, contractors, subcontractors and employees, a nonexcluslve right and easement to enter 
the Development for the purposes of constructing, reconstructing, maintaining and/or repairing 
such Phase 2A Improvements. 

11. gelignce by Escrow Aggnt. In performing Its duties hereunder, the Escrow Agent shall be entitled 
to rely, in good faith, on written notice or direction received from either of the Village or the 
Developer and without duty of Inquiry as to authenticity of signature or authority of the person 

or persons acting or purpdrtlng to act on behalf of either of them. The Escrow Agent shall not be 

liable for acts or omissions taken in good faith and in conformance with the terms of thls 
Agreement. Prior to any disbursement of the Escrow Sum, the Escrow Agent shall be entitled to 
collect its reasonable out-of-pocket expenses Incurred by the Escrow Agent In accordance with 
this Agreement. Except for such out-of-pocket expenses, the Escrow Agent acknowledges that it 
will not charge a fee for sewing as the holder of the Escrow Sum under this Agreement. 

12. ugtlcgs. All notices or dlrectloris desired or required to be given under this Agreement shall be In 

, writing, personally delivered or sent by certified ma ll, return receipt requested, commercial 

ovemlght courier, or electronic transmfisslon, and directed as follows: 

If to the Village: Village of Wlndsor 
Attn: Village Clerk 

4084 MuellerRoad 
DeForest, WI 53532 

Small: | 
'

| 

If to the Developer: Wlndsor Crossing, LLC 

Attn: David M. Jenkins 

161 Horizon Drive, Suite 101A 

Verona, Wisconsln 53593 

Email: dmj@fon~arddevgroup.com



If to the Lender: McFarland State Bank 

Attndames Walker 
5990 Highway 51 
McFarland, WI 53558 
Email: L_______] 

If to the Escrow Agent: First American Title Insurance Company 
Attn: Cathleen Heath 
10 W. l eflln Stu Ste 302 

Madison, WI 53703 
Email: I I 

Notices or demands personally delivered shall be degmed received when given. Notices or 
demands sent by certified mail shall be deemed received three (3) buslness days after deposit 
with the U5. Postal Service. Notices or demands sent by electronk; transmission shall be deemed 
received when given, If prior to 5:00 pm, recipient’s local time, on a businéss day, otherwise an 
the next occurring business day. Notices or demands sent by commercial overnight courier shall 
be deemed received on the next business day following deposit. 

13. W. No walver of any provision of this Agreement by the Village will be deemed to 
constitute a waiver of any other provlslon, norwlll It be deemed or constitute a continulng waiver . 

‘unle‘ss expressly provided for by a written amendment to this Agreement signed by the Village, 
the Developer and the Escrow Agent; nor will the waiver of any default under thls Agreemgnt be 

deemed a waiver of any subsequent default or defaults of the same type. The Village’s failure to 
exercise any right under this Agreement will not constitute the approval of any wrongful act by 
the Developer or the acceptance of any Improvement. 

14. Thlrg 2am n ghg. This Agreement Is not executed for the benefit of materialmen, laborers. or 
others providing work, services or materials to the Developer and/or the Ptoperty or for the 
benefit of the owners. purchasers or users of the Property. No person or entity who or which Is 

not a party to thls Agreement will have any right of action under this Agreement. 

15. Governing Law. This Agreement and the performance thereof shalt be governed, Interpreted, and 
construed by the laws of the State of Wisconsin. Any litigation concerning thls Agreement shall 
be conducted In the courts located In Dane County, Wisconsin, and the parttes hereto agree to 
the venue and personal jurisdiction of these courts. 

16. mm. This Agreement shall lnure to the benefit of and be binding upon the parties hereto 
and their respegtlve successors In Interest and/or the legal representatives of the respective 
partles hereto. Notwithstanding the foregoing, neither this Agreement nor any of the rights or 
obllgations hereunder shall hq asslgned or transferred by any party without the prior written 
consent ofall other partles hereto. 

17. Becoming. In: the event the Village elects to record this Agreement or a memorandum thereof 
among the land records of Dane County, Wisconsin, the parties hereto agree to execute a 

memorandum of Agreement, and all costs of recording this Agreement or memorandum thereof 
shail be paid by the Village.



18. mag. All parties agree that this Agréement may be signed In one or more counterparts, 
all of which when taken together, shall constitute one and the same Instrument. The partles agree 
that slgned electronic transmissions .of this Agreement shall be valid and binding. 

[Signature page follows]



IN WITNESS WHEREOF, the parties hereto have executed and delivered this Agreement effective as of the 
Effective Date. \ 

VILLAGE OF WINDSOR

L 
WINDSOR CROSSING, LLC 

By: 30W?!W 
Name: ' . s' 

Titlezwsgz
' 

MCFARLAND STATE BANK 

By:% (C WV 
Nam. 331.” f-Wa/fi-er' 
Title: 6‘. u. 1’. 

FIRST AMERICAN TITLE INSURANCE COMPANY




